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EDITORIAL NOTES. 


UNDER THEIR rule of court, providing for the service of process out- 
side of the county, the English courts have gone far in maintaining 
jurisdiction in personal actions over defendants residing abroad. But 
now in Comber v. Leyland, 98 A. C. 524, the Court of Appeal has 
decided that the High court has in matters of contract no jurisdiction to 
entertain an action against a debtor who is out of England, unless the 
contract sued upon be one which must, necessarily, be (wholly, or at any 
rate in part,) performed in England, and the language of the judges’ 
exhibits, says the editor of the ‘* Law Quarterly,” (October, 1898,) shows a 
marked disinclination to extend the extra-territorial jurisdiction of the 
court. In this country there are in many of the states, including New 
Jersey, statutes permitting service of process by publication or other- 
wise outside the court’s jurisdiction, although the U. S. Supreme court 
declared some tweaty years ago in Pennoyer vy. Neff, 95 U. S. 714, that 
a judgment obtained in a personal action by means of such service was 
of no validity because the court had not jurisdiction over the person of 
the defendant. In a more recent case this court has asserted its juris- 
diction over a foreign corporation in an action for a tort committed 
abroad, where it appeared that the corporation was transacting business 
in New York and had an agent in charge of the business there and that 
the tort had some relation to the business done there, B.S. S. Co. v. 
Kane, 170 U. 8. 100. There is, however, some difference of opinion on 
the question whether jurisdiction can be acquired over a foreign corpor- 
ation by service on an agent within the state, where the cause of action 
has no relation to the business done by the corporation within the state. 
The subject is discussed in an article by Mr. Edward Q. Keasbey on 
“ Jurisdiction Over Foreign Corporations” in the ‘ Harvard Law Re- 
view ” for May, 1898, and in the ‘ National Corporation Reporter” for 
September 29, 1898. 
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THE DECISION of the State Board of Taxation upon the complaint of 
the Board of Chosen Freeholders of Somerset county, that property in 
Ocean county was not being assessed at its full value according to law, 
has naturally aroused a good deal of interest in the subject, especially 
be:ause the special target of complaint was Mr. George Gould, who is 
assessed at Lakewood for $200,000 on personal property, when he is 
supposed to have wealth estimated at $20,000,000. One of the mem- 
bers of the State Board of Taxation, who dissented from the views of 
his associates, holds that when Mr. Gould neglected to answer the letter 
of the assessor asking about his personal estate, he was placed in the 
position of a person who “ declines to reveal the true value of his estate 
and under the circumstances the duty is thrown upon the assessor to use 
his best judgment in arriving at a proper and just assessment.” While 
this may be true, is it not true that it was the duty of the assessor to per- 
sonally interview Mr. Gould and ascertain directly from him what per- 
sonal property he had to give up for taxation? It is quite clear from the 
reports sent out by the State Board that the local assessor did not use 
much personal energy in getting at the facts for assessing Mr. Gould. 
It is further clear that the laws of the state in relation to taxation of 
personal property are not yet effective for reaching all the property 
which ought to be taxed. It isa difficult subject to handle, but it should 
be taken up by the next legislature with vigor and an eye single to the 
public benefit. 


THE STATUTE law of Texas provides that there shall be exempt from 
execution to a person not a constituent of a family ‘all tools, apparatus 
and books belonging to any trade or profession.” The Court of Civil 
Appeals of that state has now held, in Smith v. Horton, that a bicycle is 
not a ‘tool or apparatus” belonging to the profession of an architect 
and was not exempt. In Shadewald v. Phillips, Minn. Supreme Court, 
it has been held that a bicycle is not a wagon within the meaning of 
exemption from execution, and it is rather funny that the court should 
say, in the latter case: ‘We have always held that exemption laws 
should be construed with reasonable liberality in favor of the debtor, but 
we have gone far enough in that direction in holding that vehicles of the 
kinds referred to were exempt as ‘ wagons,’ and must draw the line at 
bicycles.” 
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THE REVENUE ACT OF JUNE 18, 1898. 
[ CONTINUED. | 





The following are synopses of some of the decisions and rulings pub- 
lished by the Treasury Department relating to the Revenue act of June 
13, 1898, since those cited in the September number of the Law JourNAL, 

AGREEMENTS.—[19,89?.] Mere agreements to build houses are not 
taxable, but if bonds are included for the faithful performance of work 
or contracts, they are held tu be subject to tax as bonds. 

MarkiaGe Bonxps.—[19,893.] Marriage bond requires a stamp of 
50 cents. 

[19,893.] A marriage certificate to be returned to any officer of the 
state requires uo stamp, but that issued to the parties does. 

Bits or Lapinc.—[19,893.] Bills of lading for the export of goods, 
if made out in sets of two, each having equal value, and each being con- 
sidered an original bill, should both should be stamped. 

CerTiricaTEs.—|19,893.] A stamp is required on a certificate of 
incorporation. 

The certificate of a clerk of court to the qualifications of a notary 
public, or justice of the peace, is held to be a certificate requiring a 
stamp. 

An architect’s certificate requires no stamp, unless, by an indorse- 
ment, it becomes an order for the payment of money. 

A certificate of acknowledgment to a deed where the consideration of 
the deed is $100 or less, or to a mortgage where the consideration is 
$1,000 or less, does not require a stamp. 

Certificates issued at tax sale or certificates of redemption from tax 
sale do not require stamps. 

Certificate of ‘‘ Proof of loss ” for use of an insurance company, being 
a statement made as to the facts and circumstances attending a fire, is 
not a certificate requiring a stamp. 

Certificates required by law, which are made by court officers under 
the direction and authority of the court, and which are necessary to give 
proper effect to the court proceedings, are exempt. 

Court processes, such as summonses, writs of attachment, subpeenas, 
warrants, orders of court, etc., are not required to be stamped. 

Certificates of protest of every note, bill of exchange, etc., whether 
protested by a notary public or by any other officer duly authorized by 
law, must be stamped. 

In reckoning the stamp tax on transfer of certificates of stock, the tax 
is reckoned on the face value. In reckoning this tax, the fact that only 
part of the face value of shares subscribed for and issued has been paid 
by the shareholders is not to be taken into consideration. 
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Where stock is sold at the par value of $100, and upon which it 
appears that only $25 have been paid, the tax is to be reckoned upoa 
the face value of $100, and not upon the $25. 

Where one certificate represents several shares, the tax of 2 cents on 
each $100 or traction thereof is to be reckoned on the face value of the | 
certificate, and not on the face value of each separate share. 

On transfer of one certificate representing 500 shares, $5 par value, 
the stamp tax required is 50 cents. 

When certificates of stock or other securities are pledged for a loan, 
the stamp tax is to be reckoned not on the face value of the certificates 
or securities, but on the amount of money loaned above $1,000. 

When stock is transferred, for which no certificate has been issued, 
and the evidence of transfer is shown only by books of the company, 
the stamps should be placed upon such books. Where the change of 
ownership is by the transfer of a certificate, and the certificate contains 
a blank form of assignment on the back which is filled in by the inser- 
tion of the name of the person to whom the stock is transferred, the 
stamp should be placed upon the certificate. 

In case of an agreement to sell, or where the transfer is by the delivery 
of, the certificate, signed in blank, the name of the transferee or vendee 
to be filled in atterwards, there should be made and delivered by the 
selier to the buyer a bill or memorandum of sale, to which the stamp 
should be affixed. 

Cuecks.—[19,933.] Checks drawn in a foreign country, payable in 
the United States, must be stamped by the acceptor before paying or 
accepting the same. 

Lega Writs.—[19,971.] Writs and processes of state courts and 
copies thereof do not require a stamp. 

REFUNDING Stamps.—[19,973.] There is no provision of law for the 
redemption of documentary stamps. 

PLepGES.—[19,978.] While stamp tax is required on notes and on 
the memorandum of pledge accompanying the collateral and on the 
renewal of notes, it is not required a second time on the pledge, if the 
pledge remains as at the beginning, without formal renewal. 

Brokers’ SpeciaL Tax.—[20,028.] A person who is engaged in the 
business of buying promissory notes for himself and clients, although 
this is only a branch of the business in which he is engaged, is required 
to pay special tax as a broker. 

TRANSFER OF LEASE.—[20,069.] Transfer of lease is subject to taxa- 
tion for the unexpired term. 

Devositors’ Recewrs.—[20,088.] Depositors’ receipts, if used to 
withdraw money on deposit in a bank, held to be taxable as checks. 

Notes. —[19,893.] Where a note or notes with detached interest cou- 
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pon notes are given, each coupon note requires a stamp in addition to 
the stamp placed on the principal note. 

Interest coupons attached to bonds and surrendered as receipts for in- 
terest paid do not require a stamp. 

No stamp is required upon the transfer by indorsement of promissory 
notes. 

Where notes secured by a deed of trust are used as collateral, the deed 
of trust and the notes are required to be stamped, not on the basis of 
their face value, but on the amount for which they are pledged (that is 
to say, the memorandum of their pledge must be so stamped). This 
pledge of notes and deed of trust does not require to be stamped again 
because of renewals of the notes held as collateral if the pledge itself is 
not renewed. 

Promissory notes which have matured and have been allowed to ran 
without suit are held not to be renewed by the payment of interest. 
This is looked upon as a “torbearance” and not a renewal, the holder 
not relinquishing his right of action for any stated period. 

Where judgment notes, so called, contain a clause authorizing any at- 
torney at-law to confess judgment in favor of the holder of the note, such 
authorization is held to be a power of attorney, and taxable as such in 
addition to the tax required on the judgment note as a promissory note. 

SoctaL cLuss. —[20,116.] Social clubs furnishing liquors to their 
members under conditions constituting sale are required to pay special 
tax. ' 
Sigur prarrs.—[19,893.| Sight drafts drawn upon or issued by any 
‘bank, trust company, or any-person or persons, companies or corpora- 
tions, require a stamp, and, if the acceptance of the draft is accompanied 
by an order to the bank to pay the same and charge to the account of 
ithe drawee, this accompanying order requires, in addition, a 2-cent 
stamp as ‘‘an order for the payment of money.” 

Deeps AND Morte iGes.—[19,893.] Deeds and mortgages executed 
by a sheriff, in compliance with an order of the court, are subject to tax. 

If a deed does not grant, assign, transfer, or convey to the purchaser 
any lands, tenements, or other realty, but only the right to burial, to 
erect monuments, etc., it does not require a stamp. 

A tax is not imposed upon an instrument whereby the title to personal 
property is conveyed, but a mortgage or pledge of personal property is 
taxed under schedule A of the act. 

There is no difference in the rate of taxation between that on a chattel 
mortgage and on a mortgage of realty. 

Where a railroad mortgage is issued for the purpose of securing bonds, 
which are reserved to be issued only on a mileage basis of road after- 
wards constructed, whenever the mortgage goes into operation, it should 
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have the stamp affixed. The mortgage can not go to registration with- 
out such stamp, and no recorder or register should receive it for regis- 
tration without the stamp. 

The stamp tax is required to be paid on the assignment of a mortgage 
at the same rate as on the original instrument. Where an assignment 
is made of a mortgage by a separate written instrument, and the mort- 
gage and instrument are deposited with a trustee as security for obliga- 
tions, the stamp tax must be paid on the memorandum of the pledge of 
these instruments at the rate fixed by the paragraph relating to mort- 
gage or pledge. 

Where a mortgage is deposited with a trustee as security for obliga- 
tions without any assignment, but accompanied by a power of attorney, 
authorizing an assignment in the event of a default upon the obligations, 
the stamp tax is required to be paid on the pledge of the mortgage and 
also on the power of attorney, but not on the transfer authorized until 
this transfer is completed. 

Mortgages received by a state from persons to whom state lands may 
be sold are subject to the stamp tax. 

[20,096.] Escrow deeds are not subject to taxation until final delivery. 


—- —_—_2 0 a 


THE COOPER WILL CASE. 


Wooster v. Cooper, 8 Dick. 682—Wooster v. FitzGeRALp, 39 At. Rep. 679; 32 
VrocmM— Wooster V. FITZGERALD, Court OF ERRORS AND APPEALS, 
4 At. Rep. 598; 32 Vroom. 


The interpretation of the “‘ power” contained in Benjamin D. Cooper’s 
will, is the crucial question in all the above cases. When this will was 
interpreted (8 Dick. 682) Justice Gummere said : 


Under this last mentioned will, the appellant claims to be entitled to the whole of the 
estate of Benjamin D. Cooper, which was in the possession of his wife, Tacy, at her death; 
his insistment being that she was the absolute owner thereof by the terms of her husband’s 
will, because there was coupled with the devise to her an absolute and unqualified power 
to dispose of the estate. The Vice-Chancellor, by the decree appealed from, overruled 
this claim, and held that, by the will of her husband, Tacy Cooper took only a life interest 
in his estate, and that at her death so much of it as had not been disposed of by her in her 
lifetime, went to her husband’s legatees. 

I agree with the learned Vice-Chancellor in this construction of the will of Benjamin 
D. Cooper. It gives to his wife, by express words, a life estate in his property, and then 
annexes to it a power to dispose of the same without qualification or limitation. The rule 
that a devise of an estate generally, with a power to dispose of the same absolutely and 
without limitation, imports such dominion over the property that an estate in fee is created, 
and that a devise over is consequently void, has one exception, which is this: that where 
the testator gives an estate for life only, by certain and express words, and annexes to it a 
power of disposal, the devisee for life will not take an estate in fee. 


Under this interpretation of the will Wooster assumed that he was the 
owner in fee of Benjamin’s real estate, for the reason that if his wife, 
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Tacy, had the “unlimited power” pointed out by the opinion, then she 
executed it by the instrument in writing in the nature and similitude of 
a will. Cueman v. Broadnax, 8 Vr. 512. 

Then the appointee, Wooster, prosecuted a suit in ejectment against 
Fitzgerald, the lessee under Tacy, the appointer, in the Supreme Court, 
and made Benjamin’s heirs parties with him. There was venue to the 
Camden Circuit court and a jury veing waived at the trial before Justice 
Garrison, the following postea in the nature of a special finding of facts 
were returned on the transcript to the Supreme court: 

First..—That Benjamin D. Cooper, the common ancestor from whom plaintiff and de- 
fendants claim to derive title, died, seized in his demesne as of fee of the lands in the 
declaration described. 

Seconp.—That on the thirty-first day of December, eighteen hundred and eighty-one, 
said ancestor disposed of the real estate in the declaration mentioned and described ac- 
cording to the tenor and effect of the fullowing last will and testament, to wit: 

I, Benjamin D. Cooper, of the township of Centre, county of Camden, state of New Jer- 
sey, do make and publish this writing as and for my last will and testament, hereby revok- 
ing and declaring void all former wills by me at any time heretofore made. 

I order and direct that all my just debts and funeral expenses shall be paid by my exec- 
utors or the survivors of them as soon as conveniently may be after my decease. 

I order and direct that all my estate, real, personal and mixed, shall, during the life of 
my beloved wife, Tacy Cooper, should she survive me, pass into her hands and be subject 16 
her sole management and control, to keep and use or sell and dispose of the same, as she 
shall see fit, and my executors hereinafter named, shall not, during said time, be responsi- 
ble therefor. 

From and after the death of my wife, should she survive me, otherwise from and after 
my death, all my estate, real, personal and mixed, which shall then remain, I order and 
direct my executor hereinafter named, or the survivors of them, to dispose of as soon ab 
conveniently may be thereafter as follows: ° ies 

That after his death and on the fourteenth day of March, eighteen hundred and eighty- 
three, said last will and testament was duly proved by the witnesses before the surrogate of 
the county in due form of law. 

Tuirp.—That upon the decease of said ancestor, the said wife, Tacy Cooper, possessed 
herself of all the real and personal estate of which said ancestor died, seized and demised 
during her lifetime the premises and real estate in the declaration set forth to defendant, 
Christopher Fitzgerald, for the term of one year, who has held over under said tenure up 
to the time of the commencement of this suit. 

Fourtu.—That on the nineteenth day of June, eighteen hundred and ninety-three, said 
Tacy Cooper executed and delivered to the plaintiff the following instrument in writing : 

I, Tacy Cuoper, of the city and county of Camden, state of New Jersey, do make and pub- 
lish this my last will and testament as follows : 

After the payment of my just debts and funeral expenses, | give, bequeath and devise all 
my property, both real and personal, wherever situate, and whatever the same may be, 
to my nephew, Charles I. Wooster, of the village of Berlin, to him and his heirs forever. 

{ hereby nominate and appoint Charles [. Wooster, executor of this my last will and 
testament. 

Which insteument in writing was admitted to probate in due form of law by the surro- 
gate of the county of Camden, and letters testimentary were duly issued to this plaintiff. 

Firta.—That said Tacy Cooper never had any real estate, lands and tenements of her 
own, and died possessed of a small amount of personal property, and, that after the p:obate 
of the will of Tacy Cooper, the plaintiff paid to certain of the legatees in remainder named 
in the will of Benjamin D. Cooper, the legacies given to them thereby to the amount of 
eleven hundred dollars, 
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Sixtu.—That in the month of September, eighteen hundred and ninety-four, this plain- 
tiff filed a bill in the Court of Chancery against these defendants, who in due form of law 
filed their answers, and the cause proceeded to hearing on bill and answer, and suc h pro- 
ceedings were had that in the month of October a decree was duly filed in said Court of 
Chancery, and from such decree this plaintiff duly appealed the cause to our Court of Er- 
rors and Appeal in the last resort in all causes, and such proceedings were therein had 
that the said decree in Chancery was affirmed, and that the whole and every part of said 
proceedings in Chancery and Court of Errors as they remain of record in said Court were 
admitted in evidence at the trial of said cause, which are referred to and embodied by con- 
sent of counsel as a part of the certificate and finding of fact in this cause. 

The court being unadvised as to whether as matter of law defendants or any of them be 
guilty of the trespass and ejectment in the declaration mentioned, they refer the same to 
the Supreme court for judgment as to whether defendants or any of them be guilty as in 
the declaration charged. C. G. GARRISON, Justice. 


On the * kernel of the controversy,” in rendering judgment for the 
defendant, Justice Gummere, in 39 At. Rep. 679, says: 


Assuming it to be true, as contended by counsel for the plaintiff, that this latter question 
has never been decided, and still remains open for litigation between the parties, I am of 
opinion that the power was not one which could be executed by will. 

We are told that the Court of Errors and Appeals decided otherwise in Cooper v. 
Wooster, supra, when it said that the will of the husband gave to the wife “a life estate in 
in his property, and then annexed to it a power to dispose of the same without qualification 
or limitation.” I cannot adopt the view of counsel as to the meaning which is to be put 
upon this expression contained in the opinion. What the court decided, as I understand 
the language quoted, was, that the power annexed to the life estate authorized the donee 
thereof to dispose of the testator’s property absolutely; that is, to vest in the -person to 
whom she passed it an unqualified and unlimited estate. In other words, that the phrase, 
“without qualification or limitation,” is descriptive, not of the power, but of the estate to 
be passed by its execution. 

The power of disposal, it seems to me, is one which must be exercised inter vivos. The 
provision of the husband’s will, following the bequest to the wife, “from and after the death 
of my wife, all my estate which shall then remain I order and direct my executors to dis- 
pose of, etc.,” draws the line at the wife’s death, so that what is remaining at that time 
becomes subject: to the gift over. 


On error, affirming the judgment of the Supreme court, the following 
was handed down (40 At. Rep. 598 ; 32 Vroom): 


Per CurtaAM: The judgment of the Supreme court is affirmed for the reasons given by 
that court, except that we are unwilling to concur in all that was said as to the conclusive- 
ness of our former decision. 

The decree that was affirmed under that decision extended only to personalty, and could 
not work an estoppel of record in an action of ejectment. The Court of Chancery had no 
jurisdiction to try the title to lands; and the heirs at law of Benjamin D. Cooper were not 
parties to the suit in that capacity, but only as legatees. 

As a precedent the decision rulel only the point expressly decided, 


And on Sept. 19, 1898, Justice Garrison filed the following dissenting 
opinion in the Court of Errors : 


Garrison, J., (dissenting). In my opinion the plaintiff in ejectment should have judg- 
ment. He has Benjamin D. Cooper’s title by virtue of the power given by his will to his 
wife Tacy, and by her executed by way of devise to the plaintiff. I find the rule to be 
that where one, who has no land but has the power to dispose of land, devises land, the 
devise is the execution of the power. Sugden on Powers, 235. “The principle,” said 
Chancellor Runyon in Meeker v. Breintnall, (11 Stew. pages 345-356), “is that where 
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there is nothing for the will to operate upon except with reference to the power, it will 
operate as an execution of the power.” 

That Benjamin D. Cooper gave to his wife the power to dispose of his lands rests upon 
the unequivocal language of his will, and upon the unanimous decision of this court. (8 
Dick. 682). 

“ As she shall see fit” is the only limitation placed by the testator upon the power of 
disposal he gave to his wife. That this power could be exercised by will as well as by deed 
is expressly held in Cueman v. Broadnax in this court—8 Vroom 508: ‘ Where the power 
is given generally, without defining the mode by which it must be exercised, it may be 
exercised either by deed or will.” Yet it is now said that the plaintiff's title is bad because 
he got it by will and not by deed. It is said that this is so because the testator distributed 
“otherwise” the property remaining undisposed of at the time of his wife’s death, and 
that he “devised over” the fee of his lands. Neither of these propositions can be found 
in the will. The words themselves can be but partially collected from the will, and then 
be reassembled only by omitting bodily from the sentence in which they occur a clause that 
megatives the contention. 

I quote the will, placing the omitted clause in italics: “From and after the death of 
my wife, should she survive me, otherwise from and after my death, all of my estate, real and 
personal and mixed, which shall then remain, I order and direct,” etc. The phrase “ which 
shall then remain,” in the testator’s language, refers indifferently to his own death or that 
of his wife, if she survive him. He places no limitation in one event more than in the 
other, Obvious violence is done to his words if a qualification be imposed or a meaning 
given to them in one of these contingencies that they must not bear in the other. Noth- 
ing that he himself had legally disposed of would “remain” after his death to be distrib- 
ated “ otherwise,” so, by his own category, nothing that his widow had disposed of as she 
saw fit, would remain undisposed of at the time of her death. The sole justification for 
disregarding the express words of the testator disappears the moment the real language of 
his will is consulted. How far the notion of “a devise over” is responsible for this mis- 
carriage of the testator’s intention can only be surmised; but it is significant that both in 
the opinion of the court below and in the equity decision in this court the case is put as if 
the issue were between the power over the fee given by the testator to his wife, and a 
de\ ise of the fee by the testator himself, and is decided upon authorities that properly hold 
that in such case the power is limited because of the “devise over.” Where there is no 
“devise over” this doctrine can have no place, which is exactly the case with the will 
before us, in which there is no “ devise over,” or devise of any kind. The testator made 
no disposition b; his will of the fees to his land, which passed to and vested in his heirs- 
at-law, subject to be divested by the execution of either of two powers: the first in point 
of time and importance was that given to his wife “if she saw fit” to exercise it, failing a 
diversion of the fee by her; the second power, viz.: that given to the executors, became 
operative for the benefit of certain legatees. Thus the controlling authority became of no 
effect because the essential facts are lacking. 

The testator’s scheme was clear and admirably framed. His wife was the primary object 
of his care—her welfare the main burden of his testamentary purpose. To her he gave 
all—indeed, more than all—for in addition to the power to use and to sell, he gave to her 
the power “ to dispose of the same as she shall see fit.’’”, Some meaning must be given to 
these words when super-added by a testator to the power to sell. It will not do to say 
that they add nothing—that they leave the power the same as if they had not been added 
to it. In this testator’s will their meaning was great—was in fact the essence of his plan 
for securing to his widow even more than a bestowal of the fee itse!f. For by the power 
“to dispose” of his land, which in common parlance is the right “to will” it, he had 
secured to her, as he deemed, those expectant attentions from relatives, that anticipatory 
gratitude that proverbially waits upon self-interest. Only in case no one merited well of 
his wife, evinced by the fact that she died without having bestowed the reward upon any 
one, did he provide for his own relatives; not for hers, who, in that case, would by the 
hypothesis have, in the judgment of his wife, proved unworthy. “With this scheme plainly 
spread upon his will, the testator’s widow, according to the special verdict, delivered to the 
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plaintiff in ejectment a writing, the legal effect of which was to execute the power and to 
divert tu him the fee thus placed at her disposal. In my judgment this was. a complete 
transition of the title to the locus in qno,in accordance with the will of Benjamin D. 
Cooper. 

Litigants have a right to complain about this quality of judicative 
conclusions. 

Justice Garretson says, ‘‘ That Ben’amin D. Cooper gave to his wife 
the power to dispose of his lands,” rests first, “‘apon the unequivocal 
language of his will,” and second, *‘upon the unanimous. decision of this. 
court,” (8 Dick. 684.) 

Justice Gummere says of the will: ‘It gives to his. wife, by express. 
words, a life estate in his property, and then annexes to it a power to 
dispose of the same without qualification or limitation.” The syllabus. 
in Cueman v. Broadnax, 8 Vr. 509, says, ‘* Where a power is given 
generally without defining the mode by which it must be exercised, it 
may be exercised either by deed or will. Nor is it necessary that the 
power should be exercised by deed. A simple note in writing would be 
a good exercise of the power.” 

When, therefore, Tacy signed the will, she, by a note in writing, at 
least appointed Wooster to he the owner of her husband’s lands in ques- 
tion, and Justice Garrison’s *‘unqualified language of the will” is plainly 
justified. In all the books there cannot be found so elear a case of “an 
unqualified power” of appointment. After the court of last resort 
(8 Dick.) had found unanimously that the power was “unlimited and 
unqualified,” then to have the Supreme court reverse the Court of 
Last Resort by the interpretation or dilation, ‘‘what the court decided,. 
as I understand the language quoted, was, that the power annexed to the 
life estate authorized the donee thereof to dispose of the testator’s estate 
absolutely ; that is, to vest in the person to whom she passed it, an 
unqualified and unlimited estate,” not only babelizes established rules of 
property, but confuses the tongue of the rigorous logic of jurisprudence. 
The quality of the estate that Tacy appointed was never in dispute. It 
could not arise. If Tacy had a general power to the extent of being 
“unqualified and unlimited,” then she could appoint a tenancy for a term 
to A, a life estate to B, and remainder to Wooster. 

The question was and still is, and the only question, did Benjamin 
confer a general power to make disposition of his lands upon his wife 
Tacy ? If Benjamin’s estate in the lands of which he died seized had 
been a term only, say for 50 years, then his wife’s “unlimited and 
unqualified power” would simply authorize her to select out of the whole 
human tamily an appointee or appointees for Benjamin’s term. A gen- 
eral power means authority to exercise unlimited choice, caprice, or 
discretion as to the persons who shall become appointees—owners.. Gen- 
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eral power is simply capacity to pick out persons to enjoy the donor’s 


estate, no matter what the estate is. JOHN J. CRANDALL. 
Cumden, New Jersey, October, 1898. 
[TO BE CONTINUED. ] 


- ——~_ © — 
JAMES T. KITCHELL v. PIETRO RACCIEPIO. 
(Second District Court of Newark, October, 1898.) 


Landlord and tenant—Proceedings for and judgment against him, is not entitled 
eviction.— Under the District court act, (Re- to retain possession on payment of the rent 
vision of 1898), in proceedings for eviction and costs. 
for failure to pay rent, a tenant, after trial A 

This was a proceeding to dispossess a tenant for default in the pay- 
ment of rent. Upon the return‘day of the summons, the tenant appeared 
and contested the landlord’s right to dispossess him. The trial resulted 
in the court’s finding in favor of the landlord. The tenant thereupon in 
open court offered to pay the rent and accrued costs, which the landlord 
refused to accept and demanded a warrant of removal. 

Mr. William C. Nicoll for plaintiff. 

Mr. Ernest V. A. Belfatto for defendant. 

GuiLD, J.: The question to be determined in this case is, whether 
under the landlord and tenant procedure, as revised in the District court 
act of 1898, (P. L., page 556), a tenant who. has been. proceeded against 
for failure to pay his rent may retain possession of the premises by pay- 
ing the rent and costs after a trial of the case has been had and a deci- 
sion rendered against him. 

That part of the act which relates to landlord and tenant proceedings 
is found at section 107, on page 598. Sub-division [I of that section, 
declares that a tenant may be removed where he shall hold over after 
default in the payment of the rent pursuant to the agreement under 
which the premises are held and satisfaction for such rent cannot be 
obtained by distress of any goods. 

Section 108 provides for the making and filing of the affidavit by the 
landlord, the issuing of the summons by the clerk of the court, the man- 
ner of service of the summons, and trial, which may be by the court or 
a jury, as the parties or either of them may elect. This section contains 
a proviso, which.reads as follows: “ That if proceedings shall be insti- 
tuted under the provisions of Sub-Division II of section 107 of this act, 
then if the tenant or person in possession of the demised premises shall 
at any time, on or before the return day of the said summons, pay to the 
clerk of the court out of which said summons has issued, the rent claimed 
to be in default by the oath filed with said clerk, together with the ac- 
crued costs of the proceedings, all proceedings shall be stopped, and the 
receipt of said clerk shall be evidence of such payment, and the said 
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clerk shall forthwith pay all moneys so received to the landlord or the 
person making oath for him.” 

The 111th section directs: ‘ That if at the time appointed in the sum- 
mons, or at the time to which the suit may be adjourned, no sufficient 
cause be shown to the contrary, and it shall appear to the judge that the 
summons has been duly served, and that the rent claimed and the costs 
accrued thereon have not been paid, the court shall issue its warrant of 
removal, provided it shall be necessary for said claimant, if required by 
the defendant, to prove to the satisfaction of the judge or of the jury, if 
there be a trial by jury, the facts, which according to the 107th section 
of the act, authorize such proceedings against the tenant. 

The rights of a tenant who is proceeded against under this act for 
failure to pay his rent, it seems to me, are very clearly defined. Two 
courses are open to him. He may under the provisions of the 108th 
section pay the rent and accrued costs to the clerk of the court out of 
which the summons issued, or at the time to which the suit has been 
adjourned, and the proceedings will be stopped. Or, he may take ad- 
vantage of the privilege granted him under the 111th section and 
demand a trial, which may be either by the court or a jury, as he pre- 
fers. He may resort to either of these remedies, but not to both. 

In the case now baing considered the tenant elected to have a trial, 
and the question which the court was called upon to decide was whether 
the tenant had forfeited his right to possession of the demised premises, 
and not whether he should pay his rent, because that question bad been 
eliminated from the case by the action of the tenant in demanding a 
hearing. The trial having resulted in favor of the landlord, the tenant 

‘cannot now compel the landlord to accept the rent and accrued costs, 
and ask to have the proceedings stopped. That right be had at the 
outset, but he waived it when he went into a trial. 

The plaintiff is entitled to a warrant for possession. 


FRAM v. FIELDS. 


(Passaic Circuit Court, September 26, 1898.) 


Arrest by police officer—Necessity for warrant—Disorderly conduct— 
Search of Person. 

Mr. James H, Rogers and Mr. Z. M. Ward for plaintiff. 

Mr. Robert Williams for defendant. 

This was an action for false arrest. Plaintiff averred that while walk- 
ing up the street with a friend he met three girls walking in a row. In 
passing them he inadvertently pushed against one, but not rudely. 
After passing he missed his dog, which had accompanied him, and he 
hastened diagonally across the street to catch it. Later two officers 
arrested him, took him to the police station and oneo f them searched him: 
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The following summary of Mr. Justice Dixon’s charge to the jury is 
taken from the Paterson Call: 

‘* He said it was an important case, because on the one hand they had 
the security of the citizen, and on the other the power and duty of a 
police officer. The defendant had arrested the plaintiff merely on infor- 
mation. No doubt the officer thought he was doing his duty, but that 
was not the final question. The question was whether he was doing his 
duty ; whether he was within his duty. ‘They must consider that this 
was a power which to-morrow might be exercised against them or against 
him, a power that to-morrow might be exercised for the protection of 
them and of him. 

“Ordinarily when a person was charged with a light offence below the 
grade of felony, the law required that, unless the offence was committed 
in the presence of the officer, the ofhcer must have a warrant from a 
magistrate, before he could arrest the person charged. Tt? 

‘¢ That was the old common law, but there were statutes which govy- 
erned just as strongly as the common law, and one of them provided 
that a constable should arrest any disorderly person for obstructing or 
interfering with any citizen on any street or highway without necessarily 
having witnessed the offense. That law only applied to constables, but, 
turning to the city charter, Judge Dixon said that it gives to the recorder 
the same power as a justice of the peace in such a case, and by inference 
the power of the constable is extended to the police officer, who is the 
officer of the recorder’s court; so that any police officer shall have power 
to arrest without warrant, and thus officer Fields made his arrest. He 
did not take the plaintiff immediately before the recorder, as this law 
seemed to indicate should be done, but the city charter provides for a 
station house, a house of detention for persons arrested until they can be 
conveniently taken before the recorder. ‘There was also a state law 
which provided that the officer in charge of a police station house might 
take bail in light offenses, where the person arrested could not be imme- 
diately taken before the recorder. In this case no bail seems to have 
been offered. 

‘‘Thus far the contention of the defendant seemed to be the truth pro- 
vided the plaintiff was in fact a disorderly person, not that he was com- 
plained of as a disorderly person. It would not be a case ot disorderly 
conduct if a man simply brushed against a woman or merely grasped her 
by the arm in the street. It must have been a hostile act with the in- 
tention to injure. 

“The plaintiff further said that the defendant searched him at the sta- 
tion house and although this was denied so far as the defendant was con- 
cerned, there was evidence that the plaintiff was searched. The judge 
said he knew of no law that would authorize a police officer to search a 
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person arrested on a charge of this character, and for that the plaintiff 
could recover. 

“Tf the jury found that the plaintiff was not a disorderly person such 
as was contemplated by the law, they would give him compensation for 
the whole of that night’s proceedings. It was not necessary for the de- 
fendant to prove beyond a doubt that the plaintiff had committed a dis- 
orderly act. In a criminal prosecution the state was required to prove 
its case beyond a doubt, but in a civil suit for damages the only require- 
ment was that there should be a fair preponderance of evidence in favor 
of the allegation that there was a disorderly act. 

“If the jury found for the plaintiff, they would award him damages, 
such as would compensate him for the indignity he suffered in being tak- 
en through the streets under arrest and incarcerated during one night.” 

The jury were out an hour and a half and brought in a verdict of **no 
cause for action ” 


IN RE MARTIN ACT, COMMISSIONERS OF PLAINFIELD. 


(Union County Circuit Court, October 10, 1898.) 


The Martin act—Tazes overdue for twenty years. 


Mr. Craig A. Marsh for the city. 

Mr. R. V. Lindabury for the taxpayers. 

Van SycKeEL, J.: Three questions arise on this application for con- 
firmation. 

1. Should the report be confirmed in so far as it readjusts and reim- 
poses taxes which were due more than twenty years before the appoint- 
ment of commissioners for the readjustment. 

2. Should the report be confirmed in so far as it readjusts and reim- 
poses taxes the lien of which had expired before the appointment of 
commissioners. 

3. Should the report be confirmed in so far as it readjusts and reim- 
poses taxes in cases where not only had the lien expired before the 
appointment of commissioners, but the property had also been sold to 
bona fide purchasers. 

First.—In regard to the first question I concur in the view of the 
late Justice Abbett reported in 17 N. J. Law Journal, page 23, subse- 
quently adopted by Mr. Justice Lippincott, and can see no reason why 
the ordinary presumption of payment does not apply in cases of taxation. 
It accords with the general policy of the law and payment, that is, actual 
payment, will be presumed to have been made until that presumption is 
rebutted. 

Seconp.—In my judgment it is the clearly expressed intention of the 
legislative acts to authorize the readjustment of unpaid taxes and to 
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impose them upon lands of the delinquent taxpayer. The legislature 
was dealing with a public debtor and I know of no limitation upon the 
power of the legislature to make provision for the appropriation of the 
property of such debtors to the satisfaction of their obligations to the 
public. It is not the levy of a new tax but a proceeding to enforce the 
payment of a tax legally laid, and the legislature has the power to make 
it a lien on the property of the taxpayer, even upon property other than 
that which he owned at the time the tax was originally imposed. In my 
judgment the fact that the lien of the taxes bas expired does not affect 
the right of the commissioners to reimpose taxes upon land still owned 
by the delinquents. 

Taikp.—Where the lands have been sold to bona fide purchasers after 
the tax lien had expired and before the appointment of commissioners, a 
different question is presented. 

I agree with the views expressed by Mr. Justice Garrison in 23 Vr., 
page 5, which were adopted by Vice-Chancellor Pitney in Compton v. 
The Mayor, ete., of Newark; but the difference between an assessment 
for benefits upon lands by a public improvement and a general tax, is 
clearly pointed out by Mr. Justice Depue in 20 Vroom 488. 

In the absence of any lien imposed by statute or where the lien created 
by statute has expired by limitation, the tax is a mere debt of the tax- 
payer to the public. 

The legislature has no power to impose upon the property of A, a 
lien for the debt of B, and I can perceive no difference in principle 
whether the debt of B is a debt to a private citizen or to the public treas- 
ury. The property of B may be pursued for his debt, but when it has 
legally passed to a bona fide purchaser without any existing lien upon 
it, it is secure against a burden for the debt of B. After the lien of a 
tax has expired I think the case stands as if there had never been a law 
creating a lien upon lands for taxes. 

While the lands remain in the ownership of the delinquent taxpayer 
the legislative power is ample to reimpose the burden, but after they 
have passed to a bona fide purchaser they are beyond the reach of the 
municipality for a debt of the former owner, in every case where there 
was a failure to take proceedings to establish or enforce the lien betore it 
expired. 

The imposition of a general tax creates no lien either equitable or legal 
upon the lands of a taxpayer. In the absence of a statute, or where the 
statutory lien is extinct, the owner must be free to convey his lands, un- 
incumbered to a bona fide purchaser. It is not like an assessment made 
upon lands for benefits conferred upon them by the public. There is an 
equitable lien, and where that lien has not been legally pursued our 
courts have properly held that any informalities may be corrected by 
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legislation and the public may get back what it has expended in adding 
to the value of the property. That case manifestly differs from this. 

[ will therefore send the report back or take such action as will en- 
able the parties to review my decision. 
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NEW JERSEY COURT OF ERRORS AND APPEALS. 
(Abstracts of Recent Opinions.) 





Action by partners—Pleading.—lIf plaintiffs, describing themselves as 
partners trading under a firm name, prove themselves entitled to main- 
tain the action as individuals, the allegation of partnership is immaterial, 
and may be rejected as surplusage. Win v. Devine. (Mr. J. C. Hen- 
drickson and Mr. J. W. Carmichael for plaintiffs. Messrs. Gilbert & 
Atkinson for defendant.) Opinion by Dixon, J., July 22, 1898. 

Bill for alimony—Separation from husband—J ustification.—1. Where 
a wife leaves her husband without his consent, and, while living separate 
and apart from him, files her bill for alimony under the statute (2 Gen. 
St. p 1270, § 20), the burden of proof is upon her to establish, in addi- 
tion to the other required proofs, that she I: ft her husband for justifiable 
cause. 2. The wife is not justified in leaving her husband without his 
consent, and living separate and apart from him, unless he committed a 
matrimonial offense such as would entitle her to a decree of judicial 
separation or dissolution of the marriage bond. 3. A bill was filed by a 
wife, under the above statute, for support and maintenance, while living 
separate and apart from her husband, who offered to support and main- 
tain her at his home, but not elsewhere. The prayer for relief was 
based on the allegation that a spinster sister of the husband and his two 
grown up daughters by his former wife were permitted to reside in the 
house with the husband, and interfere with her in the control of the 
household affairs, and otherwise annoy her; that when she appealed to 
her husband to prevent this interference, he refused to do so, and she 
therefore left him, to stay until such time as he should make arrange- 
ments to put an end to the interference. There was no allegation of 
violence by word or deed, or of any act of immorality by the husband. 
After hearing the evidence on both sides, the advisory master advised a 
decree dismissing the bill. Held, on appeal, that the evidence did not 
show that the wife had justifiable cause for leaving her husband, and 
demanding a separate maintenance, and that the decree was right. 
Dumuer v. Dummer. (Messrs. E. A. & C. A. Ransom and Mr. James 
Palmer for appellant. Mr. William P. Douglass for respondent.) Opinion 
by Henxprickson, J., August 10, 1898. 

Construction of contract—Statute of frauds— Question for jury—Harm- 
less error.—1. When the question in issue is whether the agreement or 
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undertaking upon which an action at law is brought is an original agree- 
ment, or a collateral undertaking to pay the debt of another, which must 
be in writing, under the statute of frauds, and the evidence is in dispute 
as to the character of the promise or agreement as matter of tact, and a 
reasonable conclusion may be drawn in either direction, the question 
becomes one which must be submitted to the jury. 2. The question of 
fact to whom the credit was given under all the circumstances, where 
they are in dispute, is a question which is properly submitted to the jury. 
3. When the receipt, acceptance, and control of the thing sold or fur- 
nished is made to appear to the satisfaction of the jury, the contract, 
though it rests in parol proof, is completely available, like any other 
contract between the parties. 4. When the trial court overrules a ques- 
tion upon objection which is intended to adduce certain evidence, if 
afterwards, from the same witness, the party has the benefit of the same 
evidence in answer to other questions, he will net be heard to complain 
of the error in overruling the question, nor will the court consider 
whether error was comwitted in the overruling of the question, because, 
if the party taking the exception bas atterwards the benefit of the evi- 
dence, he is not at all prejudiced by the error, if it existed. Chese- 
brough v. Tirrill. (Mr. Abel I. Smith and Mr. James B. Vredenburgh 
for plaintiff in error. Messrs. Queen & Tennant for defendant in error.) 
Opinion by Lipprncort, J., September 2, 1898. 

Criminal law—Harmless error—New trial—Insanity as a defense.— 
1. Where an indictment that is within the competence of a court of 
quarter sessions to try is received in that court, and tried therein, with- 
out an order of the Oyer and Terminer, and also without objection by the 
defendant, the irregularity, if such it be, is one of those imperfections 
not affecting the merits of the defense for which a judgment given upon 
an indictment may not be reversed. 2. Under the act of May 9, 1894, 
a plaintiff in error against whom a verdict has gone upon the issue of 
insanity ‘“ suffers manifest wrong and injury upon the evidence adduced 
at the trial” only when the proof of his insanity so preponderated that 
upon a rule to show cause the trial court should set aside the verdict. 
3. The failure of the jury to adopt the opinions of expert witnesses upon 
the issue of insanity is not per se ground for a newtrial. 4. The act of 
May 9, 1894, applied to the detense of insanity, and to requests to 
charge in respect thereto. Winters v. State. (Mr. Samuel Kalisch for 
plalntiff in error. Mr. J. S. Salmon for defendant in error.) Opinion 
by Garrison, J., September 16, 1898. (Collins, Bogert, Kreuger and 
Vredenburgh, JJ., dissenting.) 

Appeal—Review—Assignment of errors.—1. In the absence of a bill 
of exceptions, error may not be assigned upon matter that such bill 
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should contain. 2. The fact that the case was tried by the court, a jury 
being waived, does not abrogate this rule. Wanamassa Amusement 
Park Association v. Clark. (Messrs. R T. & W. B. Stout and Mr. H. 
H. Wainwright for plaintiff in error. Mr. T. A. Miller for defendant in 
error.) Opinion by Garrison, J., Sept. 19, 1898. 

A ppeal—Stay— Decree in Chancery—Record.—1. An appeal from a 
decree directing an account to be taken will not stay the accounting. 2. 
The decision of this court in Pennsylvania R. Co. v. National Docks & 
N. J. J. C. Ry. Co, 54 N. J. Eq. 647, 25 Atl. 433, does not apply to an 
appeal trom a decree directing the taking of an account. 3. A decree 
in chancery made upon a reading of the pleadings, the evidence of wit- 
nesses, and the argument of the respective counsel is ‘made upon the 
final hearing and determination of the cause,” within the meaning of the 
111th section of the chancery act, and cannot be signed for the Chancel- 
lor by a master in chancery under the authority of that statute. 4+. The 
record of the court below is conclusive evidence of all matters that are 
properly included init. Morton vy. Beach. (Messrs. Cortiandt & Wayne 
Parker for appellant. Mr. W. J. Knight and Mr. Jas. E. Howell for re- 
spondent.) Opinion by Garrison, J., Sept. 22, 1898. 


NEW JERSEY SUPREME COURT 


(Abstracts of Recent Opinions. ) 





Negligence of master—Pleading.—1. A railroad company, in the oper- 
ation of its railroad and freight and coal yards, is not bound to make, es- 
tablish, and enforce rules and regulations to protect its servants and em- 
ployees from the risk of danger incident to the employment, or from those 
risks which are obvious, or risk of danger arising from the negligence 
of co-servants in the same common employment, nor from the risk of 
danger to be incurred by reason of the want of ordinary care on the part 
of the servant in his employment. 2. The general averment in a count 
in a declaration of the negligence of the railroad company to make and 
enforce reasonable and proper rules and regulations for the guidance of 
its employees in its business, or in the operation of its railroad yards, is 
not a sufficient averment of an element of negligence upon which an ac- 
tion for personal injuries by the servant against the company can be 
based. Delaware, L. & W. R. Co. v. Voss. (Mr. Joseph A. McCreery 
for plaintiff. Mr. J. Flavel McGee for defendant.) Argued before Lip- 
pincott, Gummere, and Ludlow, JJ. Opinion by Lippincott, J., Sept. 
23, 1898. 
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NEW JERSEY COURT OF CHANCERY. 
(Abstracts of Recent Opinions.) 


Receivers — Allowance of claims — Appeal — Costs —Estoppel— Wit- 
nesses. —1. The fact that a claim against an insolvent was purchased for 
less than par value does not authorize the receiver to refuse its allowance 
on the basis of par value. 2. On appeal from the allowance of a claim 
against an insolvent by a receiver, equities of certain of the creditors 
arising by reason of an estoppel cf claimant’s assignor to assert the 
claim as against them cannot be determined. 3. Evidence of represen- 
tations to certain creditors that a claim against an insolvent had been 
settled is admissible, on appeal from the allowance of the claim by the 
receiver, as affecting the credibility of the person making the represen- 
tations, where he testitied that the claim had not been paid. 4. On 
appeal by certain creditors trom a receivei’s allowance of a claim, where 
the creditors were entitled to a full disclosure of the facts on which the 
claim was based, and some of the important facts on which the validity 
of the claim depended were disclosed for the first time on the appeal, 
appellants are entitled to have the costs paid out of the estate. Dim- 
mick v. W. Fred Quimby Co. (Mr. A. ©. Smith and Mr. Charles R. 
Glen for appellants. Mr. William P. Martin for appellee.) Opinion by 
Emery, V.C., August 4, 1898. 

Charitable trusts— What are—Perpetuities— Religious societies—Ceme- 
teries—Preliminary injunctions.—1. A deed for an expressed considera- 
tion of $565 conveyed land to trustees of a religious society and their 
successors, forever, as a church lot, in trust that they should maintain a 
house of worship thereon, and allow certain ministers to officiate therein. 
Held, that inasmuch as the conveyance was for a substantial considera- 
tion, and not a donation, the trust provisions are void as creating a per- 
petuity. 2. An application for a preliminary injunction against the sale 
of a portion of the burial ground of a religious society, pursuant to 
authority to sell such portion as has not been used as a burial ground, 
will be denied, where the question whether graves are located on the 
portion offered for sale is disputed, and applicant does not claim that 
such portion includes the burial plot of his family or relatives. Holmes 
v. Trustees of Wesley Methodist Episcopal Church of Belleville. (Mr. 
C. G. Parker for complainant. Mr. George Biller for defendants.) 
Opinion by Emery, V.C, August 12, 1898. 

Telephone poles—Streets of incorporated town—Right to use—Regula- 
tions.—1. Highways of the township of S. which are shown to be in 
fact streets of a town and not country roads, within 3 Gen. St. p. 3458, 
par. 9, and page 3461, par. 24, giving telephone companies the right to 
set their poles on public roads and highways of the state, provided no 
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poles shall be placed in any ‘streets of an incorporated town,” ete., are 
streets of an incorporated town. 2. 3 Gen. St. p. 3458, par. 9, and 
page 3261, par. 24, providing that telephone companies may use streets 
subject to such regulations and restrictions as the corporate authorities 
may impose, do not warrant a regulation which imposes new conditions 
on the exercise of the corporate franchise. 3. An ordinance providing 
that no telephone wire shall be stretched across any public street without 
the consent of the township committee is not a regulation and _ restric- 
tion, within 3 Gen. St. p. 3458, par. 9, and page 3461, par. 24, giving 
telephone companies the right to stretch wires over streets in incor- 
porated cities and towns, under certain conditions. subject to such “‘ reg- 
ulations and restrictions” as may be imposed by the corporate authori- 
ties. Inhabitants ot Summit Tp. v. New York and N. J. Telephone Co. 
(Mr. C. N. Williams and Mr. R. V. Lindabury for complainant. Mr. C. 
L. Corbin for defendant.) Opinion by Emery, V. C., August 12, 1898. 

Mortgages—Redemption—F oreclosure.—1. A mortgage bond maturing 
in two years with an option of the mortgagee to declare it due on default 
of any payment of interest was secured by a mortgage with a clause 
‘that the parties of the first part * * * _— shall have the right to 
redeem any or all” of the mortgaged property ‘‘ at any time prior to the 
two vears hereinbefore mentioned” on payment of sums certain to be 
applied on the mortgage debt. Held, that the equity of redemption runs 
to the maturity of the bond, irrespective of an exercise of the mort- 
gagor’s option, or of the fact that under 2 Gen. St. p. 2112, par. 47, 
requiring foreclosure to be the remedy to enforce such debt, his legal 
remedy is postponed. 2. Where a mortgage specially provided that the 
equity of redemption should run to the maturity of the bond, no bill to 
foreclose can be filed until the expiration of that time, although the bond 
gave the mortgagee an option to declare it due at any prior time on 
default of payment of interest; since a decree of foreclosure necessitates 
a sale which is a final bar to the equity of redemption under the laws 
and practice of New Jereey. Phillips v. Youmans. (Mr. Cortlandt 
Parker and Mr: Cortlandt Parker, Jr., for complainant. Mr. William 
H. Corbin for detendants.) Opinion by Emery, V.C., August 20, 1898. 

Preliminary injunction— Use of trade name.—1. A preliminary injunc- 
tion will not be allowed where the complainant knowingly suffers the 
supposed injury to continue for two years without applying for relief, 
where the effect of the writ, if granted as applied for, will practically 
be to take away from the defendant a business largely created during 
the two years, and to give it to the complainant. 2. Quere, should an 
injunction issue to restrain the use of an adjective describing the ex- 
cellence of a business? Levi v. Schoenthal. (Mr. Clarence L. Cole for 
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complainant. Mr. J. L. Van Syckel for defendant.) Opinion by Grey, 
V. C., (orally), August 22, 1898. 

Railroads—Intersecting tracks—Place and mode of crossing—Change 
of grade —Damages.—1. 2 Gen. St. p. 2717, authorizing the chancellor, 
by his decree, to define ‘ 
ings of steam by subsequently built steam and electric railroads at points 
not at the same grade, does not empower the chancellor to change the 
grade of the highway so as to found a claim that no municipal action is 
necessary to that end, and that, the work being executed with proper 
skill and care, no action can be maintained by abutting owners for con- 
sequential damages. 2. Under 2 Gen. St. p. 2717, authorizing the 
chancellor, if he shall deem it ‘‘reasonably practicable,” to define and 


and regulate the mode and manner” of cross- 


regulate the mode of crossings of steam by subsequently built steam and 
electric railways, the fact that a mode of crossing would put the electric 
railway company to more than one-third of the cost, and would require 
the entire traffic of the highway to descend into a narrow cut to be made 
under the steam railroad, and there encounter dangers from the electric 
railroad, renders it impracticable, the term ‘‘reasonably practicable” not 
referring to engineering problems alone; and the chancellor prescribed 
a grade crossing to be made under proper regulations with automatic and 
other devices insuring public safety. In re Saddle River Traction Co. 
(Mr. Thomas N. Moore for Saddle River Traction Co. Messrs. Cortlandt 
and R. Wayne Parker for Bergen County R. Co. Mr. A. D. Sullivan 
for borough of Garfield.) Opinion by McGii, Ch., August 22, 1898. 
Corporations — Insolvency —Preferring directors —Res judicata — Fraud- 
ulent conveyances.—1. Where a director who was controlling stockholder 
obtained a judgment against his corporation, and by a levy secured a 
lien on practically all of the assets for the purpose of preferring himself 
to other creditors when the corporation was insolvent, it was a violation 
of his duty as trustee of corporate funds for the creditors, and his 
assignee pendente lite with notice may be required to pay the proceeds 
over for distribution among all the creditors. 2 Where equity opened 
a judgment recovered against an insolvent corporation by one of its 
directors, on a bill by the receiver attacking such judgment as irregular, 
and obtained for the purpose of gaining a preference, and permitted the 
receiver to defend for the corporation, he is concluded by a judgment 
against him from questioning the existence or amount of the indebted- 
ness to such director. 3. On a bill charging that conveyances by a cor- 
poration to its controlling director two months before it became insolvent 
were voluntary and in fraud of creditors, they will not be set aside as an 
inequitable preference, where the proof was that they were made in sat- 
istaction of an existing debt, and where all the claims proved before the 
receiver were subsequent ones. Tennant v. Appleby. (Mr. Charles M. 
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Vreeland and Mr. F. P. McDermott for complainant. Mr. Warren 
Dixon for defendant Leonia Co.) Opinion by Emery, V. C., August 
26, 1898. 

Vendor and purchaser—Specific performance—Marketability of titlek— 
Burden of proof—Partition—Parties—Adverse possession.—1. Vendor 
claimed under a decree of partttion between ‘surviving heirs” entitled 
under a will. The record of the suit showed that two heirs had, more 
than thirty years previous, departed, and had not since been heard from; 
and there was evidence therein that one of them had died young, and 
without children, and that a third had gone away more than fifty years 
before. The bill, without making them parties, alleged their death 
without issue before the estate vested, and that a named defendant was 
the only heir to their interest. Held, that the decree made the record 
title perfect. 2. Where the record title of a vendor, consisting of a 
decree in partition, shows that all parties apparently in interest had been 
parties to the partition suit, the burden of proof is on the purchaser to 
show that some necessary parties were omitted, whereby the title was 
rendered unmarketable. 3. Where the purchaser at a partition sale had 
with his privies held the land adversely for forty years under a decree 
finding that a certain heirs were deceased without issue, which heirs, if 
alive, would have been entitled to a share in the land, the possibility 
that under 2 Gen. St. p. 1792, § 2, making the limitation of actions of 
trespass 6 years, and Id. p. 1977, $$ 16, 17, establishing that of other 
actions concerning real estate at 20 years and suspending the same as to 
persons non compos and infants, there are persons who can assert claims 
to such lands, is too remote to cast a doubt on the marketability of the 
title. Day v. Kingsland. (Mr. John J Joyce for complainant. Mr. 
H. V. Osborne for defendant.) Opinion by Emery, V. C., September 
2, 1898. 

Ordinance—Pleading—Nuisance— Abatement —1. A bill alleging the 
passing of an ordinance declaring a nuisance need not allege the observ- 
ance of all proper formality in its passage, but merely that the ordinance 
exists. 2. A bill alleging the maintenance ofa large hogpen in a thick- 
ly-settled part of a village, which contains offensive matter and emits 
foul odors, so as to be detrimental to the health of the people living in 
the neighborhood, and compels them at times to keep their windows and 
doors closed, because the stench is so unbearable, besides being hazardous 
to their health as weil as that of the passing public, charges the existence 
of a public nuisance, which Act 1887, § 28 (2 Gen. St. p. 1640), author- 
izes the board ot health to sue to abate, independent of any code of or- 
dinances of its own. State ex rel. Board of Health of Raritan Tp. v. 
Henzler. (Messrs. Fluck & Parker for the motion. Mr. H. L. Stout 
opposed.) Opinion by ReeEp, V. C., Sept. 8, 1898. 
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Surety— Extension of time to principal—Pleading —Bill to enjoin an 
action against complainant and another, as late partners, does not show 
that complainant became a surety as to the partnership debt, so as to be 
released by extension of time to the other partner, by merely alleging 
dissolution of partnership and assumption of the debt by the other part- 
ner, notice to creditors of the dissolution, and their subsequent taking of 
the note of the other partner; notice to the creditors of the assumption 
of the debt by the other partner being also necessary. Young v. Bell. 
(Mr. C. L. Cole for complainant. Mr. Wm. Clevenger for defendant 
Bull.) Opinion by Reep, V. C, Sept. 8, 1898. 

Receiver—Appointment— Insolvent corporation.—1. Upon proper ap- 
plication, where the proots clearly exhibit that a corporation is insolvent, 
and that there is no reasonable prospect that, if let alone, it will soon be- 
come safely solvent, a receiver will be appointed. 2. The requirement 
of the statute that proof shall be made that an insolvent corporation will 
not be able to ‘‘resume” its business with safety to the public and advan- 
tage to its stockholders within a short time does not predicate a complete 
suspension of business before a receiver can be appointed, but the taking 
up again and performing such functions or duties as shall have been sus- 
pended because of the insolvency, such as the payment of its current ob- 
ligations. Ft. Wayne Electric Corp. v. Franklin Electric Light Co. 
(Mr. David J. Pancoast for complainant. Mr. Samuel H. Grey and Mr. 
Robert H. McCarter for defendant ) Opinion by McGi., Ch., Sept. 13, 
1898. 

Fraudulent conveyances.—It being clear that the assignor’s intention 
in making an assignment to a creditor was to deteat his other creditors, 
and the consideration being inadequate, it will be treated as se urity only 
for the assigned claim, though fraud cannot be fastened on the assignee. 
Gnichtel v. Jewell. (Mr. G. O. Vanderbilt tor receiver. Mr. James 
Hayes for defendants.) Opinion by Rreep, V. C., Sept. 16, 1898. 

Equity—Objection to answer.—Rule 213, declaring that any objections 
to any pleading may be made on motion, does not, by providing that 
such motion, “if made in reference to a bill, must be made within the 
time limited by law for demurring,” and by making no declaration as to 
the time in other cases, have the effect of extending indefinitely the time 
to make the motion as to an answer, the motion being a substitute for 
exceptions unler the former practice, which expressly proviled that ex- 
ceptions to the answer should be filed within 30 days, and the object of 
the special provision being simply to limit defendant’s right to move 
against the bill to the 40 days in which he could plead or demur, and 
not, by implication, to permit it to be extended to the 60 days in which 
he could answer. Meredith v. New Jersey Zine Co. (Mr. James E. 
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Howell for the motion. Mr. R. V. Lindabury opposed.) Opinion by 
Pitney, V. C., Sept. 23, 1898. 
Se 
JOEL C. LANCE v. HENRY FREDERICKS. 
(New Jersey Supreme Court, at Chambers, March 6, 1898.) 
[Reported expressly forthe New Jersey “ Law Journal.” ] 
Opening judgment as defendant’s remedy—Act of March 28, 1895, P. 
L., p. 712. 


Mr. W. J. Kraft for the motion. 

Mr. H. M. Snyder, Jr., contra. 

Motion to open judgment at Chambers. 

GARRISON, J.: Plaintiff having regularly entered a judgment in de- 
fault of an affidavit of defense, the defendant moves that the judgment 
be opened in order that he may file a plea. In view of the act of March 
28, 1895, P. L., p. 712, (G.S., p. 2597, sec. 364), it is immaterial wheth- 
er the affidavit of defense was mailed to the clerk or whether it was for- 
gotten. The act in question provides that the negligence or mistake of 
attorneys in failing to file proper pleadings shall not be visited upon 
clients to their iujury. A judgment in all respects regular is in a legal 
sense injurious to a defendant when it prevents him from interposing a 
defense that, if successful, would, in whole or in part, defeat the action. 
The re.nedy given by this act is that the judgment be opened to admit 
the filing of such a pleading. ‘To be entitled to this remedy the defend- 
ant must show that he has a defense of this nature. 

The testimony taken under this rule shows that such a defense has 
been intercepted by the entry of the judgment in question. In order 
that the defense set up by the affidavits may be pleaded, the judgment 
will be opened for ten days; if within that period the proper plea be 
filed, the defendant shall take short notice of trial, the record in other 
respecis to remain intact until the issue shall be regularly disposed of. 

This rule is without costs to the defendant. Whether defendant shall 
pay the costs subsequent to his default will be adjusted upon the coming 
in of the postea. 


STATE EX REL, ATTORNEY-GENERAL v MAYOR, ETC., OF TOWN OF DOVER. 
(Supreme Court of New Jersey. September 14, 1898.) 


Municipal Corporations — Officers De _ its ofticers are officers de facto, and its au- 
Facto.—A municipal government which is thority must prevail and be respected until 
organized under an act of the legislature — the attorney-general interposes by quo war- 
which is subsequently adjudged to be un- — ranto, and secures the actual ouster and re- 
constitutional is a government de facto, and = moval of the incumbents in office. 


Application by the state, on the relation of the attorney-general, 
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against the mayor, recorder, aldermen, and common council of the town 
of Dover. 

Argued September term, 1898, before Depue and Van Syckel, JJ, 

Mr. Geo. T. Werts and the Attorney General for relator. 

Mr. Joseph Coult for city of Dover. ’ 

Van Sycket, J.: The town of Dover was incorporated by an act of 
the legislature in 1869, with boundaries, which were changed by an act 
passed in 1871, and which, with such change, it still retains. By the 
terms of that charter, the members of council were to be elected for two 
years, and were to hold their offices until their successors were elected 
and sworn in. The government of Dover was conducted under this 
legislation until the year 1896, when under and in pursuance of an act 
of the legislature passed March 22, 1895, the inhabitants of the town of 
Dover by a majority vote became incorporated as the city of Dover, 
with boundaries coincident with the boundary lines of the town. In 
April, 1897, an election was held in the city of Dover, in pursuance of 
the said act, under which it was incorporated, and a mayor and city 
council and other officers were elected, and subsequently entered upon 
the duties of their respective offices. After the city election in 1897, 
no election was attempted to be held under the charter of the town of 
Dover, and since that date the officers last elected in said town have not 
in any manner exercised any of the fuuctions of municipal officers of the 
town of Dover. At the June term, 1898, of the Supreme court, on an 
information filed by the attorney general, it was decided and adjudged 
that the act of 1895, under which the city of Dover was incorporated, 
is unconstitutional and void, and a judgment in favor of the attorney- 
general and of ouster was entered. 40 Atl. 640. This judgment of 
ouster, before it was executed, was removed by the mayor and city 
council of the city of Dover, in July, 1898, by writ of error into the 
Court of Errors and Appeals, where it is still pending undetermined. 

The contention of the attorney-general is that the act of 1895, under 
which the city of Dover was incorporated, having been adjudged by this 
court to be unconstitutional, there is, in legal contemplation, no city of 
Dover, and the officers elected under the act are officers neither de jure 
nor defacto, and he now applies to this court for a mandamus against 
those officials of the town of Dover who were in office in the town when 
it was incorporated as a city, requiring them to exercise and discharge 
their duties as officers of the town of Dover. 

It will be assumed, under the authority of Loucks v. Bradshaw, 56 
N J. Law 1, 27 Atl. 939, and Flaucher v. City of Camden, 56 N. J. 
Law 224, 28 Atl. 82, that the act of March 22, 1895, is unconstitution- 
al, and that the writ of error pending in the case before us, as it was in 
the case of Loucks v Bradshaw when the Flaucher Case was decided, 
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does not deprive the decision of the supreme court of any of its binding 
force. But in our judgment the cases referred to have no other per- 
tinency to the present controversy. In those cases the prosecutor was 
indicted for selling liquor without license, and upon the trial he admitted 
the sale, and offered in defense a license issued to him by the board of 
license commissioners of the county of Camden, under ‘An act to create 
boards of license commissioners, and to define their powers and duties.” 
The validity of that act could be challenged whenever and wherever it 
was set up as a support for the exercise of any right or privilege, and, 
being declared unconstitutional, it could not be invoked as a bar to pros- 
ecution. Norton v. Shelby Co., 118 U. S. 425, 6 Sup. Ct. 1121, pre- 
sented a like question as to the legality ot bonds issued by a board of 
county commissioners created by an act of the Tennessee legislature. In 
these instances individuals were endeavoring to establish right upon an 
unsubstantial basis, and it needed nothing but the decision of the court 
to sweep away the foundation of their defense, and leave it without sup- 
port. The distinction between the cases cited and the principal case is 
obvious. No private citizen can challenge the legal existence of organ- 
ized municipal government. It can be successfully assailed only by the 
attorney-general. Until he intervenes to controvert its authority, and 
until he institutes proceedings by which it is overturned and suppressed, 
it is de facto, and the public functions with which it is charged, within 
the scope of its apparent powers, may be lawfully exercised by its offi- 
cials as de facto officers. Who denies this must maintain the doctrine 
that every political subdivision of the state is subject to have the legali- 
ty and regularity of its incorporation and creation contested by every 
one upon whom it attempts to impose its authority. 

There is manifest error in the proposition that in resisting the levy- 
ing of a tax, or the enforcement of an ordinance, the litigant can contro- 
vert the legal organization of the body politic, on the ground that it is 
established under an unconstitutional act of the lawmaker. Until the 
attorney-general intervenes, the continued discharge of its governmental 
functions cannot be arrested. It may be that considerations of public 
policy will influence the attorney, general to refuse to interpose. The 
case now considered concerns the public, and involves the power to 
maintain uninterrupted government within the various political subdivi- 
sions of the state. The territory embraced within the city of Dover has 
been set apart as one of those subdivisions, and, although the legislative 
act under which the municipal government has been conducted since the 
election in the city is unconstitutional, it is a government de facto, and 
its officers are officers de facto, until they are actually ousted in execution 
of the judgment of this court. The writ of error, it is not denied, stays 
the execution of that judgment. If this were not so, anarchy would re- 
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sult in cases where provision is not made for the continuance of the gov- 
erning body, which is displaced and superseded by the void legislation. 
That such provision is made in this case cannot logically affect the ques- 
tion propounded. There can be no stability or assurance of safety in 
the conduct of government under legislative enactment if this rule is not 
recognized. Whether a law is valid and constitutional cannot be known 
until it is submitted to judicial decision, and it would lead to the wildest 
confusion and uncertainty in public affairs to hold that municipal govern- 
ment, under the provisions of legislative enactment, is wholly without 
authority or sanction where such enactment is ultimately pronounced to 
be infirm. The act of 1895 is no more void since the judgment of this 
court than it previously was, and if the city of Dover is not now a de 
facto government, with de facto officers, it has never possessed those 
characteristics. In our judgment, such a government must prevail and be 
respected until the attorney-general intervenes by quo warranto, and 
through judicial action secures the actual ouster and removal of the in- 
cumbents in office. The writ of mandamus is therefore denied. 


—_— 0+ 0 a 
PROUT v. SALYER. 


(Court of Chancery of New Jersey. June 27, 1898.) 


Practice—Taxation of Solicitor’s fees. 

At chambers. 

Mr. E. J. Luce for the application. 

Pitney, V. C., (orally): Mr. Luce applies to me for an order of refer- 
ence to a master to tax, as between solicitor and client, costs and charges 
for general services, outside of the fee bill, rendered his client in this 
cause, for the purpose of a suit against his client, relying therefor upon 
a clause in the opinion of Judge Dixon in the Court of Errors and Ap- 
peals in Strong & Sons v. Mundy, 7 Dick. 833. 

The clause in question is as follows: ‘‘The claim of an attorney or 
solicitor is to be determined by its reasonableness, which in English 
practice might always be settled by taxation, at the instance of either 
party on notice to the other, and with us must be so settled, under sec- 
tion 12 of the Practice act, in case a suit is necessary for its recovery, 
but in other cases is left without statutory regulation.” 

I am of opinion that there is no practice in the state of New Jersey 
to refer a matter of this kind to a master. The clerk of the court is the 
taxing officer of the court. We have no such practice as prevails in 
England (which is founded on statute and rule of court), for taxing such 
matters between solicitor and client. We have no authority to tax any 
matter except some particular service mentioned in our fee-bill, such as 
the drawing of a pleading or other paper, or making a motion in a par- 
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ticular suit. To tax for any service of a character not covered by some 
item in the fee-bill, the court has no authority whatever. Our fee-bill 
does not undertake to cover every service rendered by a solicitor in the 
conduct of a litigation, and it covers no service except in a suit. 

In England, by statute, every service performed by a licensed solici- 
tor, although not connected with a suit, such as writing a letter, making 
an examination of title, drawing a contract, or any kind of service that 
he may render a party, is liable to taxation before an officer of the court 
called a Taxing Master; and no solicitor can recover at law for any ser- 
vice whatever beyond the amount that shall be fixed by the Taxing Mas- 
ter. ‘That officer is governed by a scale of charges fixed by the court 
by statutory authority. But I know of no such law in this state, and 
there is no such practice in our court, and I decline to treat what was 
said by Judge Dixon as authority for any such practice here. For ser- 
vices not covered by some item of the fee bill the solicitor, in my judg- 
ment, bas the ordinary remedy by suit at law without taxation thereof. 

Section 12 of our Practice act was taken from the old English act, 
which contained other provisions, of the character I have mentioned, 
but which were not incorporated into our system. For that reason I 


think the operation of the act must be confined to matters covered by 
the fee-bill. 


MISCELLANY. 


STATE NOTES, _ the firm name of Collins & Hendrickson, at 
1 Exchange Place, Jersey City. 





George W. Byram, a young lawyer who Mr. Elmer Ewing Green, of Trenton, has 


had an o‘ice in the Globe building, New- | been elected president of the board of trus- 
ark, and lives at 30 Bennett street, East | tees of Princeton University, in place of 


Orange, was arrested on the allegation of 


Charles E. Green, LL. D., deceased 

forgery made by Uzal H. McCarter, of the | At the Mercer county courts, which 
Fidelity Trust Company. Thealleged forg- | opened October 11, Mr. Justice Garrison 
ery consisted in the drawing of a check for | presided in place of Mr. Justice Gummere 
$15,000, which was deposited by Byram with | who was ill. Judge Miller, of the Camden 
‘the Fidelity to his account. The check, | Circuit, touk Mr. Jus:ice Garrison's place at 
which was on the Citizens’ Bank of Yonkers, | the opening of the Burlington county courts. 
was certified. Within forty-eight hours | Mr, Wayne Dumont, of Paterson, was 
$12,000 of the deposit was withdrawn, $500 | married October 26 to Miss Sallie I. Hunt, 
in cash by Byram himself, the rest in certi- | of Easton, Pa. 

fied checks. Payment was stopped on the | 





checks before they were cashed excepting OBITUARIES. 
$200, so that the alleged loss of the Fidelity | 





amounted only to $700. 

Mr. Walter Collins and Mr. Charles E. 
Hendrickson, Jr., on September 19, formed 
a partnership for the practice of law, under 


MR. JAMES W. FIELD. 
Mr. James W. Field, one of the oldest 
citizens of West Orange, and a well-known 
lawyer in the Oranges, died at his home on 
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Northfield Road, October 9. He had been 
ill for some time from Bright’s disease, He 
was born in West Orange in 1828, and lived 
there all his life, except a short time in 
East Orange and New York. He was ad- 
mitted to the New Jersey bar November, 
1855, and as counselor, November, 1871. 
He was a member of the West Orange Town- 
ship Committee soon after the organization 
of the township, and at one time was the 
township counsel. He was twice married, 
and a son, a daughter and his second wife 
survive him. 


MR. JAMES ROBERTSON. 

Mr. James Robertson, an attorney of 152 
Market street, Paterson, died October 20, of 
typhoid fever contracted in camp at Jack- 
sonville Florida. Ho was born in Perth, 
Scotland, October 29, 1865, and came to 
New York when eight years old. He 
worked in the lumber woods of Northern 
New York and Canada to earn enough 
money to obtain an He was 
graduated from McGill University, Mon- 
treal, in 1889, with the degree of B. A., 
taking first honors in mental and moral 
philosophy. He was admitted to the New 
Jersey bar February, 1893. He was a mem- 
ber of the State Assembly 1895 and ’96, and 
was the Republican leader of the House in 
the latter year. Heenlisted last spring in 
the 2d N. J. Volunteers, and was corporal 
of Company C. He died in the Paterson 
General Hospital. He had served in the 
Canadian volunteer militia. He was un- 


education, 


married, 





JUSTICE GUMMERE UPHELD, 





To the Editor of the New Jersey Law Journal : 

Str: [ have read with regret your edi- 
torial in the October number of the Law 
JOURNAL on the opinion of Mr. Justice 
Gummere in the case of Consolidated Trac- 
tion Company v. Graham. 

I regard the language used in the opinion 
as a model clearly and concisely stating the 
law in plain English, so that no man will be 
mistaken in what the law is. I believe it to 
be the fundamental principle of English 
law that every man is presumed to know it, 
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and that every law should be published 
plainly and clearly so that every man shall 
know it. The presumption of knowledge 
arises from this fact. 

My regret is that your editorial indicates 
that when the law is disagreeable it should 
be coated with sugar like a bad tasting med- 
icine, and that in some cases at least we 
must depart from the rule that the law must 
be administered equally and alike to all, 
impartially and without sympathy, so that 
if a case is before the court where parental 
and natural susceptibilities may be hurt by 
a clear and plain statement of the law, it 
would be wise for the court to so cloak the 
law that in its administration it would be so 
disguised that the parties concerned would 
be unaware in some degree of what the law 
is. In short, that there are sound proposi- 
tions of law which the laity should have 
administered to them in a soft and gentle 
manner, sv that they would not be aware 
that the law was being administered. In 
my opinion the state of New Jersey should 
be congratulated in having upon its bench 
a man possessing Mr. Justice Gummere’s 
courage, ability and impartiality. 

Gro. HOLMEs. 

New York, Oct. 15, 1898. 


BOOK NOTICES, 


THE CompLerTe PorticaAL WorkKS oF 
JOAQUIN MILLER. San Francisco. Whit- 
aker & Ray Co. 1897. Pages, 330. Price, 
$2.50; autograph gift edition, $3.50. 

It is difficult to express the feelings with 
which we have taken up and laid down this 
newly arranged bouquet of Western wild- 
flowers. We have been familiar with the 
earliest as Well as the latest productions of 
Mr. Miller, running from the time when he 
printed hie little “Joaquin et al,” about the 
year 1868, and later,in England, his “Songs 
of the Sierras,” down to the ‘Songs of the 
Soul,” of 1896. We have also some per- 
sonal knowledge of the man and of his life- 
history, and have even looked in upon him 
in his quaint and attractive “abbey” home 
on “The Heights,” back of Oakland, Cali- 
fornia, where he has before him every day 
a constant vision of the whole Bay of San 
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Francisco and of the glorious Golden Gate, 
through which come the incoming ships 
from the Antilles. 

He is the most American of all the Amer- 
ican poets. It would not be possible for 
him to write anything which any one would 
suppose to be written by any other American 
than himself, much less by a foreigner. He 
lived. moved and had his being for years 
among the red men of the forest, and, later, 
with kindred children of nature in other 
lands, Asa resuit, while his earlier poems 
all treat of scenery and incidents west of the 
Rocky Mountains, he subsequently, with the 
same unwearying eye for the beauties ‘of 
Nature, extended the pictures upon his can- 
vas to scenes in South America, thence to 
England and finally to Italy, where some of 
his greatest work was executed. There is a 
wealth and a warmth of imagination in all 
his poems, a glowing word-painting, an 
honesty of purpose, a strength of moral 
heroism, which makes almost every page 
one for enthusiasm as well as for intellectual 
and soul intere-t. 

The special value of this edition, which 
his friends in America and England should 
welcome, consists in the copious notes made 
by the author, not simply stating how he 
came to write his chief poems, but full of 
reminiscences, and what he frequently terms 
“advice to young poets.” The last poem in 
the book, being a description in a nutshell 
of the panorama daily visible from Mr. 
Mill. r’s home, we present herewith : 

** Deep below us lies the valley, 
Steep below us lies the town, 


Where great sea ships ride and rally 
And the world walks up and down. 


‘Oh, the sea of lights far streaming, 
When the thousand flags are furied, 

And the gleaming bay lies dreaming 
As it duplicates the world!” 


A HAND-BooK OF BANKRUPTCY Law, em- 
bodying the full text of the act of Con- 
gress of 1898, and annotated, with refer- 
ences to pertinent decisions ander former 
statutes. By H. Campbell Black. St. Paul, 
Minn., West Publishing Co. 1893. 


Although the bankruptcy act took eflect 
upon its passage, on the first of July last, it 
has only just now come into full operation. 
It was provided that no voluntary petition 





should be filed within one month after the 
passage of the act, and no involuntary peti- 
tion within four months. Mr. Black was 
diligent in the preparation of this hand- 
book, and as the result of some years of 
s'udy of the decisions of the courts under 
the former acts, he was able to give the pro- 
fession this annotated copy of the present 
act very shortly after its passage. 

The book contains some three hundred 
pages. The act itself is printed in bold 
type, and following each section are the 
notes in the ordinary type of the text of a 
law book, containing the substance of the 
decisions upon the same subjects in the 
former acts. It is now more than twenty 
years since the last act was repealed, and in 
reading the new act every lawyer wishes to 
know what the courts had decided with ref- 
erence to the same subject-matter in the old 
acts. The plan adopted by Mr. Black is 
well suited to the needs of the profession at 
this time. The notes are not confined 
altogether to an account of the decisions, 
They point out wherein the new act differs 
from the old one in points of principle, of 
definition and of practice, and show wherein 
distinctions must be taken in the application 
of the former decisions. Especial attention 
is given to the subject of jurisdiction and to 
matters of practice on which information is 
especially required at the first. 

The book is well printed and contains a 
full index and a table of cases. 


THE LAW OF BANKRUPTCY AND THE Na- 
TIONAL BANKRUPTCY ACT OF 15%8, A 
Treatise on the Principles and Practice of 
the Law of Bankruptey as embodied in 
the new National Bankruptey Act, with 
citation to all applicable cases decided 
under the former United States Bank- 
ruptey Acts, many Euglish decisions and 
extended notes and comments upon the 
new statutory provisions. By William 
Miller Collier, Albany, N. Y. Matthew 
Kender. 1898. Pp. xxx, 581. 


‘The author of this work is one of the 
Referees in Bankruptcy for the Northern 
District of New York, and has evidently 
made a careful study of his subject. The 
plan adopted is similar to that of Mr. Black. 
The successive sections of the act are given 
in full with notes »nd comments upon each 
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Tour No. 36. 


SPRING TOUR TO HOLY LAND, 


88 DAYS. 


Leaves New York Feb. 18, 1899. 
Cost onlv $690. 


RRoute.—New York by new steamer “ Tartar Prince ” direct 
to Naples, Vesuvius, Pompeii, Athens and excursions in 
Greece ; Alexandria, Cairo (Luxor and Karnak) ; Jaffa, Jerusa- 
lem, with three full weeks in Holy Land, including Bethlehem, 
Dead Sea, Nazareth, Sea of Galilee, Beyrout, Damascus, Ruins 
of Baalbec and scores of other points; Venice, Florence, Rome, 
Naples, and steamer to New York. Due back in New York 
May 16, 1899. Extended time in Italy, or elsewhere permitted. 
Above party limited to thirty-four. There must be early 
registration to secure membership. 
All or any of foregoing tours can be taken in whole or in part.. 
Correspondence inviced. Address, 


HONEYMAN’S PRIVATE TOURS, 


Plainfield, New Jersey. 
(5 
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Horsford’s Acid Phosphate. 


For Brain-Workers, the Weak and Debilitated. 


is without exception, the Best Remedy for relieving Mental and 
Nervous Exhaustion ; and where the system has become debili- 
tated by disease, it acts as a general tonic and vitalizer, afford- 
ing sustenance to both brain «nd body. 

Dr. E. Cornell Eston, Philadelphia, Pa, says: “I have met 
with the greatest and most satisfactory results in dyspepsia and 
general derangement of the cerebral and nervous systems, caus- 
ng debility and exhaustion.” 





Descriptive pamphlet sent free on application to 
Rumford Chemical Works, - Providence, R. 1. 


BEWARE OF SUBSTITUTES AND IMITATIONS. 
For sale by all Druggists. 


~ FREDERICK W. GNICHTEL, 
General Stenographer # Law Reporter. 


No Stenographer’s fees charged where testimony is taken 
before me, in any part of the State, as Master, Supreme 
Court Commissioner or Notary Public. 


132 E. State Street, Trenton, N. J. 


ARTHUR W. KELLY, 
General Stenographer and Law Reporter, 


Counsellor-at-Law, Supreme Court Commissioner, 
Master in Chancery and Notary Public. 


Will hold examinations anywhere in the State and furnish 
transcripts at legal rates. 


Orrice : Real Estate and Law Building, Atlantic City, N. J. 
(6) 
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MISCELLANY. 


The sections of the act are 
printed in the ordinary small pica type and 
the comments are in smaller type and are 
divided into sections with appropriate head- 
ings. The sections of the act form the text 
or subjects of the successive chapters of the 
book, and each chapter contains a full dis- 
cussion of the subject. 


section in turn. 


These discussions 
are based for the most part upon the deci- 
sions of the courts upon the former acts. 
‘Careful comparison is made between the 
provisions of the present act and the former 
statutes, and the analogous provision of each 
of the former acts is referred to under each 
section. Questions arising under this act 
and not decided under the former acts are 
discussed briefly with a tentative expression 
of opinion. Cross-references are made un- 
section to other parts of the 
The 
work is considerably larger than that of Mr. 
Black’s, contains a fuller discussion of the 


der each 
act having relation to the subject. 


wuithorities cited and cites many more cases, 
and yet in neither work is there an attempt 
to cite all the cases, but only such as are 
applicable. The present work, besides 434 
pages of text, contains by way of appendix 
the bankrupt law of 1867, the exemption 
laws of each of the states, and a collection 
of forms in binkruptcy proceedings under 
the new act. There is a good index with 


cross-references and a table of cases. 


District Court PRACTICE OF NEw JER- 
SEY, CONTAINING “AN ACT CONCERNING 
Tasrricr Courts,” Revision of 1898, 
with complete notes of New Jersey Deci 
sions affecting ‘the provisions of the Act, 
and a full set of forms applicable to Dis- 
trict Court Practice. By Thomas N. Me- 
Carter, Jr., Newark, N.J. Soney & Sage, 
law book publishers. 1898. 


A knowledge of the jurisdiction and prac- 
tice in the District courts is of more import- 
ance than might be expected from the pre- 
vailing ignorance of the subjects among 
Young men 
called to the bar and starting in their pro- 


many members of the bar. 
fession, are not the only members of the bar 
who are called upon to practice in these 
courts. men who 
rarely appear in any but the higher courts 


are compelled to argue cases in these courts, 


Oceasions arise when 
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and it is at such times that a work like this 
will be most appreciated by men of the 
latter class. 

The present work begins with a Table of 
Contents, enumerating and giving the sub- 
stance of each section of the District court 
act, following with a list of forms. These 
are classified under Affidavits to hold to bail, 
State of demand and set-off, Depositions, 
Arbitration and Attachment, 
Certiorari, Forcibly entry and detainer 
Landlord and tenant proceedings, Replevin, 
Executions, Supplementary proceedings, and 
Appeal. 


references, 


The act is published in sections 
under distinctly printed head-lines, and un- 
der each section Mr. McCarter has cited 
the decisions which have been rendered 
The plan and arrangement of 
the work are simple, and after a moment’s 


thereunder. 


examination any subject can be found with- 
out trouble. A general index to tho statute, 
as well as an index to the forms, and a table 
of cases cited, complete the work. 

There are many cases in which these 
courts are open to parties, and in whicha 
great advantage may be had by bringing the 
action therein. The meaning of the various 
sections of the law is made pretty plain by 
the help of the decisions cited by the author. 
It is evident that he has given the subject 
careful thought, and has given us the result 
of it The book 
contains two kundred and fiffy pages, and 


without waste of words. 
is exceptionally well printed, in good type, 
and on good paper. 

As a piece of bookmaking this volume 
does credit to Messrs. Soney & Sage, its pub- 
lishers. 


DiLt oN NEW JERSEY CoRPORATIONS. The 
Law and Practice, with Suggestions and 


Forms. By James B. Dill, of the New 
Jersey Bar. New York, Baker, Voorhis 
& Co. 1898. 


Mr. Dill is the well-known lawyer resident 
in East Orange, this state, who has recently 
opened an office for practice in that city, 
but who has heretofore made a reputation as 
senior member of the law firm of Dill, Sey- 
mour & Kellogg, of New York city. He 
has, as counsel of numerous banks and other 
financial and business institutions, become 
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fairly entitled to be known as a “ specialist ” 
in the field of corporation law. He has 
issued this work under the authority of the 
Secretary of State of New Jersey, and it has 
been accepted as the official edition. 

Of course the text of the corporation act 
is the revision of 1896, with the supplements 
to and including the session of 1898. The 
various sections of the act are explained and 
annotated, and it seems to be done thorough- 
ly and wisely. There are sixty pages in the 
work devoted to precedents and forms, 
which wil! be found of practical use to 
attorneys. Beside these sixty forms and an 
index thereto, there is a general index. The 
work is bound in buckram, contains 236 
pages, and sells at $200; it is unusually 
handsome in type and paper. 


RULES OF THE NEw JERSEY CouURTS, com- 
prising the Rules of the Court of Errors 
and Appeals, Supreme Court, Court of 
Chancery, Prerogative Court, Orphans’ 
Courts, Circuit Courts, Court of Pardons, 
and the U.S. Courts for the District of 
New Jersey. With Notesand References 
to Statutes and Decisions. Second edition. 
By Charles L. Corbin, counsellor at law. 
Soney & Sage, law book publishers, New- 
ark, N.J. 1898. 


This is the second edition of this work on 
Court Rules. The plan of the former issue 
has been followed substantially in this. All 
the new rules promulgated since the publi- 





cation of the first edition have been added. 
The arrangement is as follows: The rule is 
stated ; this is followed by abstracts of the 
statutes; the references, as a rule, are to the 
General Statutes, giving tne page and sec- 
tion. These again are followed by another 
sub-head under which abstracts are given 
from the decisions of the courts. ‘The end 
of the section on the Court of Errors and 
Appeals is fullowed by four closely printed 
pages on the subject of Practice on Error, 
which is of great value. Here and there 
forms ure given; this is especially so when 
they are referred to in the Rules. For 
clearness, fullness and accuracy these refer- 
ences may be commended. The book is 
neatly gotten up by the publishers. 


GENERAL Digest, AMERICAN AND ENc- 
LISH, ANNOTATED. Refers to all Reports, 
Official and Unofficial. Vol. V, New 
Series. Rochester, N. Y. The Lawyers’ 
Co-operative Publishing Company. 1898. 


This is the full volume, the advance sheets 
of which appear quarterly. We have fre- 
quently commented upon it as concise and 
accurate. Wedo not see how any lawyer 
who is up to date can do without it. It 
costs only $6.00, and contains over two thou- 
sand pages; is indexed with the Denison 
Index, and has an appendix of all cases 
criticised, overruled, etc. 
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